
~ml :File No : V2/18&19/RA/GNR/2018-19

fetas Date :17-12-2018 'GINt ffl <BT~ Date of Issue:

w:fu;r arur ml :Order-In-Appeal No.: AHM-EXCUS-003-APP-154-155-18-19

//ea
6-%

Passed by Shri Uma Shanker Commissioner (Appeals) Ahmedabad

0

'1f 3TtR" srzgaa, s4tr sara gen, srenrar-Ill argrrr arr art per srzr : AHM-CEX-003-AC-006-
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Issued by: Assistant Commissioner,CGST, Div:Kalol, Gandhinagar Commissionerate,
Ahmedabad.

olq) C'1naf vi ,Rat ar Tr gi TT
Name & Address of the Appellant & Respondent

M/s. Shah Alloys Ltd

al{ anfh z 3r@ m?gr arias rra oar & a a gr am2gr #a fa zqenfe,fa Rt ag Ty Fr 3@rart
<ITT w:fu;r <IT gr@ervr 3r) Wgd an var &1

I. Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

\arralqr 7teror 3mraaa
Revision application to Government of India :

(1) kt1 arr zyc 3rf@mfr, 1994 pt arr aifa ft aa mug mmci aa quire arr al q-Ir #
rem uvga sir«fa yaeu arr4a 'sra Rra, maal, f@ha iarcz, rua far, ahf iRsr, far tq
raa, iaf, { f4ct : 110001 <ITT <BT ufFlT. I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) ~ +lffi <BT 6lf., #m sra hat zrf ran fh#tvr zur 3rrala} a <IT fclmr ~TR ~aw rvsrm imau g; arf "ti, <IT fa4t aver qr wen ii ark ag f04t arr # <IT fclmr~ if "ITT
+lffi <BT >lfclxrr <B' cfRR ~ "ITT I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(~) 'l-lffif cB' oflITT" fa4t Tz zn ,2 # fufRar "Clx <IT +I@ # Raf4fu qitr zrcn a ma w surer
~ <B' ~ <B' lW@' "ti 'GTT 'l-lffif <l5' oflITT" f@val rg zr qr # Raffa et
(b) In case of rebate of duty of excise on goods exported to any coun if _ · utside
India of on excisable material used in the manufacture of the goods whi
country or territory outside India. 'P,
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(c)

... 2...

"lift ~ cl>T 'T@Ff ~ f.AT "lTTW <B" <IT5x (~ <IT ~ cITT) ~ fclRir 7f<IT lIIB "ITT I
In case of goods exported outside India export to Nepal or Bhutan, without payment of .s
duty.

'cT aifc'r:r ~ c#\"~~ * 'T@Ff * ~ \ill' ~ ~ T{R:f c#\" ~ % 31N ~ aror \ill' ~ 'cTRf ~~* garfra srrgrr, sr9aa * &RT~ err~ 'CR m qJq # Fctm~ (.:t.2) 1998 'cTRf "!09 &RT-~~ ~
st
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~~~ (~) All•MC't"i. 2001 <B" ~ 9 cB" ~ FclAFcfcc ~ xfum ~-8 # err mwIT #, fi
3~ m- mTI 3roffi~-~ c1Fr lJR, * '<fuR' ~-3rof ~~ 3rof c#\" err-err mwrr m- ~~ 3ITTcR fclRir
utar lfg1arrr g. nr yzrfhf a 3TcflTii 'cTRf 35-~ #~ i:#1' <B" 'T@Ff <B" x=JWf m- ~ °barR-6~
c#l" mTI '<fr ~~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rµle, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. l_t should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) · ftFctuR 3ITTcR m- ~ ufITT~~~~mm~ cpl, "ITT mm 2001- m 'T@Ff #t ung sit
nit icaaa ya Garg a vznar t "ITT 1000 /- c#l" m 'T@Ff c#l" ~ I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rup·ees One
Lac.

#tr zyv, #tr 5arr zyca vi arz ar4l6tu nnf@err a mTI 3J""lfu;r:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a4hr sqra zyca arffr, 1944 <!>"r 'cTRf 35- uo.fr/35-~ 3irfa--

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

0·

id@fc;iRs!a ~ 2 (1) cp # <@W 3WfR" <B" 3ffifcff #t 3r4ta, ar4hat #auwit zc, ft area
zrca via rd#tr nnfraor (Rec) 1 uf?a hara ff8an, ssrrar i arr #ifs, asrl
llrclaf, 3Rl'RcIT, .::tl~cl-l&lal&, ~ 380016

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

(2) 4t sna gen (r#ta) Parma#1, 20o1 #t err s a siafr ma s-3 ftffRa fsg rjar 3fz
mzmferaoi 6l n{ r9 # fag sr4h fhg Ty arr#r c#\" ar fjf Rea Gisi sn zyea #t llTlf, 6<[fGf c#\" "lfrF 3lR ✓0_..
'N1TfllT Tzar u#fr FT; 5 Gil4 IT UGt an % cTN ~ 1000 /-m~ 61.fr I ufITT~~ c#l" llTlf, WfGf c#l" mi Mr
3lR 'N1TfllT ·TIT uj+fr u; 5 GT4 zr 50 alT "ITT tu 5ooo/-- ta hurt ihft I uIBT~~ c#\" llTlf. 6<[fGf

c#\" l=frT 3rR 'N1TfllT ·Tzar #fir mu; so Gr zs vnr & asi ; 1oooo/- #ha hurt a)ft I c#l" m~
Rkreraafia an rre # W,Cf Tj x=i<f 'cT #t u?1 z Ire em fa#t IR rff er k ?#a at
gr qr zt

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty / penalty / demand I refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) qfz 3mar j a{ iii nr r#gr sir i at r@ts ge sitar a frg #l cpf 'T@Ff~ ilf ~
fcnllT unr afg zqr zha gy ft f far ut arfaa fg zqenRerf sr4liq nznf@raw st ga 3r4ta
n a{hrat at ya smtaa fa unrar &t

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal~--tMe...eypellant
Tribunal or the one application to the Central Govt. As the case mayfibfJ~~~1rn,~r_,1~. void
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. k> ~.,.. '~.,,.~~-
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(4) '"llllll&lll ~ ~ 197o zen vii)fer srgqP-1,aif ffRa fhg 7I U# 3ma 4 {
a7rat zqenfeffa fvfu qf@rat sm2gt ii vet 8t ya uR R 6.6.5o trn CBT '"llllll&tll ~ ~ cif1lT mrfT
n1fez t

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) g sit if@r mm#i at fira cf@" m-.:rr cCI" am 1ft 'clJR~ fcpm \J{ffif t "Gf1" ~ ~. ~
nra zgen gi hara sr9at =rrznf@raw (araffafe)) fr, 1982 fRe & I

Attention in invited to the rules. covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) ffl' ~Wen, cfia-~4~ ~Wen mi° .aatcfi{ 31cflJl;q~ (-l-l'lfdd) t° ra 3ftfu>rr t°~ 'if
,:) ,:)

he4ta sna rca 3f@fer, r&g Rt arr4a 3iaifa fa=fhza(i-) 3f@fr z&vs& st
,:)

iz 29) fcaia: s&..egg sitRt fa#ha 3f@)fr, £8&g Rt err3 #siaafa hara ast aft arar#r
are&, aarrfar#r areqf-far .;rm cnrarr 31R@art&, asrf fa grnr t- 3rcPta' .;rm cfi'I'~~
3r4f@r azr rgrar ailswa 3rf@rarzt
#.4hza sna resvi .a a tcfi.i: c);- 3rcPta' "wrfcmrarr raii foam gnf@?

,:) ,:)

(i) mu 11 @t a 3irfa fReufRa a5a
(ii) hr&z smar Rt #t are 'm>lci uffi
(iii) ~ '51m fit <llcl·llcl t4) iji'~ 6 t° 3rcPta' ~ ~

3rataer zrefas errknan= fa=f) (i. 2) 3f@,fGrz1, 2014 t- 3tm=3r~~~ 31cflt>fl;q
7ff@rs1ragr flareflvrar3ffvi 3r@tr asarr sagiztit

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable woulc:1
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

0
(i)
(ii)
(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(@) 3era4fr 3rahn@awramarsf erea 3rzrar~Wcnma-us fita1Ra tn"mwrfcmr
-anr ~Went- 10% 3fJTdlir 'CR 3TR'~~ qtrs fa a 1Ra ~dGf aus t" 10% 3fJTdlir 'CR cfi'I' ~~ ~ 1

,:) ,:) ,:)

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."

II. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/lntegrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authori Y.-
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ORDER-IN-APPEAL

F.NO.V2/18&19/RA/GNR/18-19

This order arises out of two appeals filed by the Asstt. Commissioner,

CGST, Kaloi Division (in short 'appellant') in terms of Review Order No.07-08/2018
19 dated 04.09.2018 passed by the Commissioner, CGST & Central Excise,

Gandhinagar (in short 'review authority') under Section 35E of the Central Excise Act,

1944 against the Order-in-Original No.AHM-CEX-003-AC-006-007-2018

dtd.04.06.2018 passed by the Asstt. Commissioner, CGST & C.Ex, Division Kaloi,

Gandhinagar Commissionerate(in short 'adjudicating authority') in case of M/s. Shah

Alloys Ltd., Block No.2221/2222, Shah Industrial Estate, Santej, Sola-Kalol Road,

Taluka-Kalol, Distt. Gandhinagar (in short 'respondent').

2. Briefly stated that two periodical Show Cause Notice dated 05.01.2017

(for the period Jan-2016 to July-2016) and dtd.05.09.2017 (for the period August-

2016 to June-2017) were issued to the respondent denying the Cenvat credit of

service tax availed on GTA Outward Transportation and Business Auxiliary
Services viz. Consignment Commission Agent, Director Fees, Air Ticket Travel
Agent, Insurance Survey Fees, Share Transfer Agent charges, Stock Exchange
Listing Fees, Courier services and Technical & Testing Analysis Fees as the

same did not qualify the taste of 'input service' as defined in Rule 2(1) of the Cenvat

Credit Rules, 2004. These SCNs were adjudicated by the adjudicating authority vide

impugned order, inter alia, allowed Cenvat credit of Rs.9,69,842/- (Rs.4,57,804/- +
Rs.5,12,038/-) on GTA Outward Transportation under Rule 14 of the Cenvat Credit

Rules, 2004.

3. Aggrieved with the impugned order, the appellant filed the present

appeal in terms of said review order passed by the review authority Wherein, inter

alia, submitted that the adjudicating authority has erred in allowing Cenvat credit of
service tax paid on outward transportation solely relying on the decision of the

Hon'ble Supreme Court of India in the case of CCE, Belgam Vs. Vasavdatta
Cements Ltd-2018(11) GSTL-3(SC); that the adjudicating authority has failed to

observe the fact that the said decision pertains to definition of 'input service' as

defined in Rule2(I) of the Cenvat Credit rules, 2004 as it existed prior-to 01.04.2008

wherein the input service was defined to a service used by manufacturer, whether

directly or indirectly, in or in relation to manufacture of the final product and clearance
of the final product from the place of removal; that said definition was amended

w.e.f.01 .04.2008 and the words "from the place of removal" were substituted with the
words "upto the place of removal" and the Hon'ble Supreme Court of India has clearly

recorded these fact in para 2; that present case covers the period from Jan-2016.to
June-2017; that the adjudicating authority has failed to observe that it is settled
position of law that cenvat credit of outward tr e place of removal
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is not admissible after 01.04.2008 as held in case of GCE & ST Vs. Ultratech Cement
«

Ltd-2018(9) GTL-337(SC); that to this extent the impugned order is bad in law and

requires to be set-aside.

4. Personal hearing in the matter was fixed on 20.11.2018. None

appeared on behalf of the appellant. Ms. Shilpa P. Dave, Advocate, appeared before

me on behalf of the respondent and explained the case. She stated that their reply to

SCN shows clearance on · FOR; that Board's Circular issued from F.

No.116/23/2018-CX-3 dtd.08.06.2018 favours them; that impugned order has

considered all aspects; filed additional written submission.

5. I have carefully gone through the appeal memorandum, submissions

made at the time of personal hearing and evidences available on records. I find that

the limited issue to be decided is whether the adjudicating authority has erred in

allowing the Cenvat credit of service tax paid on GTA Outward Transportation post

01.04.2008 or otherwise. Accordingly, I proceed to decide the case on merits.

6. Prima facie, I find that the issue has been settled by the Hon'ble

Supreme Court of India vide judgement dtd.18.01.2018 in case of CCE, Belgam Vs.

Vasavdatta Cements Ltd.-2018(11) GSTL-3(SC) stating that any service beyond the

place of removal is respect of outward transportation is out of the purview of definition

• 'input service' upto 01.04.2008 as defined in Rule 2(1) of the Cenvat Credit Rules,
2004 and cenvat credit thereof is not admissible. This definition was amended w.e.f.

01\04.2008 and the words "from the place of removal" were replaced by the words

"upto the place of removal". I find that the adjudicating authority has failed to go

through this aspect and has allowed the cenvat credit in respect of GTA Outward

transportation, post 01.04.2008 even though it is clearly laid down by the Hon'ble
.

Supreme Court of India in case. of CCE&ST Vs. Ultratech Cement Ltd.-2018(9)
'

GSTL-337(SC) thatcenvat credit of GTA service availed for transportation of goods

from the place of removal to the buyer's premises is not admissible post amendment

w.e.f. 01.04.2008 in the definition of 'input service'. As against this, the respondent

has submitted that they have in their reply dtd.14.02.2017 to SCN dtd.05.01.2017

stated that their clearance is en FOR; that Board's Circular issued from F.

No.116/23/2018-CX-3 dtd.08.06.2018 favours them; that impugned order has

considered all aspects.

In this regard, I find that the Board has issued Circular No. 1065/4/2018

CX dated 08.06.2018 clarifying that in case of.FOR destination sale where the

ownership, risk in transit remained with the seller till the goods are accepted by the
buyer on delivery and till such time of de. a e remained the owner of the
goods retaining right of disposal, ben f ded on the basis of facts of»



-6 F.NO.V2/18&19/RA/GNR/18-19

the case. I find that in the instant case, the evidence placed before me clearly

indicates that sale is on FOR destination basis during the relevant period. Hence, the

respondent is eligible for said Cenvat credit on GTA outward transportation though

the adjudicating authority has failed to discuss this aspect and give findings in the

impugned order. Accordingly, the appeal filed by the appellant is rejected.

7. Ji4laaaf zrlasfRt+I 3r#lea an1 Rqr1 3q?)maaid a f9u star?l
The appeal filed by the appellant stands disposed of in above terms.

+ o1"3° 
Gr via)

a{tr rrgc (r{tea)

Attested:

40
0

(B.A. Patel)
Supdt.(Appeals)
CGST, Ahmedabad.

BY SPEED POST TO:
(1) The Asstt. Commissioner, (Appellant)

CGST, Kalol Division.
(2) Mis. Shah Alloys Ltd., (Respondent)

Block No.2221/2222, Shah Industrial Estate,
Sola-Kalol Road, Taluka Kaloi,
Distt. Gandhinagar.

Cqpy to:-
(1) The Chief Commissioner, CGST, Ahmedabad Zone.
(2) The Commissioner, CGST, Gandhinagar (RRA Section).
(3) The Asstt. Commissioner(System), CGST, Gandhinagar.

(for uploading OIA on website)
14 Guard file

(5) P.A. file.


